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Project Location Information (required)
Site address: 5726 & 5730 Baker Way NW, Gig Harbor

Tax parce| number(s): 3001200020 and 3001200030

Record/Permit Number of the Decision Being Appealed: 1049051 (related 1049031, 1049047, 1049050, 1057714)

Property Owner Information (required) []Primary contact
Name: CW Baker Way LLC (c/o Steve Yester, Rush Development)

Email: Syester@therushcompanies.com

Phone: (253) 432-7064 Alt. Phone:

Mailing Address: 6622 Wollochet Dr

City: Gig Harbor State: WA Zip: 98335
Appellant Information Primary contact

[_]Same as Property Owner information above

Appellant’s relationship to property owner:Attorney for Property Owner

Name: William T. Lynn

Business Name: Gordon Thomas Honeywe” LLP

Email: BLynn@gth-law.com

Phone: (253) 620-6500 Alt. Phone:
Ma|||ng Address: 1201 Pacific Ave, Suite 2200

City: Tacoma State: WA Zip: 98402

Note: Use the Appeal Submission Form to submit your appeal. Do not submit appeals through the
Online Permitting Portal that is used for reqular permit applications.

PierceCountyWa.gov/PPW Revised 3/24/2025



https://www.piercecountywa.gov/4999/Planning-Public-Works
https://www.cognitoforms.com/piercecounty2/noticeofappealsubmission

Appeal Application

This application should be used for appeals and reconsiderations of decisions.

Select only one box from the following options:

Appeal Type (Select One)

Appeal of a Land Use decision or SEPA determination to the Hearing Examiner
Appeal of a Code Enforcement Order or Decision to the Hearing Examiner

Request for Reconsideration of a Hearing Examiner Decision

Oooag

Building Code Appeal (choose one type below)

[ ] Appeal of a Stop Work Order or Notice of Violation issued by the Planning and Public
Works Department pursuant to Chapter 17C.10 to the Building Official or Fire Marshal

[ ] Appeal of a Decision of the Building Official or Fire Marshal to the Hearing Examiner

Required Findings
What decision or order is being contested?

Mitigated Determination of Nonsignificance (MDNS) issued January 23, 2026 by Sean
Gaffney.

Why do you believe the decision or order was in error?

SEE ATTACHED
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What specific relief are you seeking?

SEE ATTACHED

Signature

T —

William T. Lynn, %t rney for property owner

February 2, 2026

Date
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Appeal Checklist

This Submittal Standard Checklist will be used to ensure you have prepared a complete application,
which is required for acceptance per Pierce County Code 18.40.020. For definitions of the items
contained in the Checklist or the Application forms, please refer to the Glossary of Terms below and
the Customer Guide for Appeals for more details.

Supporting Documents
R = Always required
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Completed Application Form R
Copy of Decision, Notice, or Order R
Required Findings (see pages 2 and 3) R
Payment of Fees N/A'

Note: Use the Appeal Submission Form to submit your appeal. Do not submit appeals through the
Online Permitting Portal that is used for reqular permit applications.

1 No fee is required for an appeal of the Stop Work Order/Notice of Violation issued by the Planning and Public Works
Department under Chapter 17C.10 of the Pierce County Code. These informal appeals are then reviewed by the Building
Official or Fire Marshal. Please review the Administrative Appeals webpage for more information about the fees that
apply to other types of appeals.
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EXHIBIT A TO APPEAL

This Exhibit A is attached to the Appeal filed by CW Baker Way LLC (Applicant) which is the
owner of the property located at 5726 & 5730 Baker Way NW, Gig Harbor, Washington (CW
Property). The appeal challenges the Mitigated Determination of Nonsignificance (MDNS)
issued by Sean Gaffney, Pierce County Planning Manager, on January 23, 2026. The MDNS
is attached to the Appeal as Exhibit B.

The Appeal is based upon the following background and allegations of error:
A. BACKGROUND

1. The CW Property consists of Lots 2 and 3 of Division 11, Phase 2, of the Canterwood
Master Planned Community (MPC). Division 11 received preliminary plat approval in
2005 as a major amendment to the original Canterwood MPC. The final plat of Phase
2 was accepted and recorded in April 2009.

2. The CW Property was originally designated for commercial development. In July of
2024, the County approved a plat alteration for residential use on the parcels,
consistent with the MPC zoning and available residential density permitted under the
original Canterwood MPC approval.

3. In February of 2025, the Applicant submitted site development and building permit
applications for the Trailside Apartments on Lots 2 and 3, along with the required
SEPA checklist.

4. The site is outside the Gig Harbor city limits, though the City is the sewer provider
under a Utility Extension Agreement.

5. An MDNS was issued by the County on January 23, 2026. Condition 1 of the MDNS
requires that:

Half-width frontage improvements along the east side of Canterwood Blvd. NW
shall be constructed in accordance with the City of Gig Harbor Public Works
Standards for a Minor Arterial Roadway. At a minimum, improvements shall
include an 11-foot travel lane, 5-foot bike land, 1.5 foot vertical curb and
gutter, a 5-foot planter strip with street lighting, and a 5.5-foot sidewalk.

Condition 2 requires that the Applicant:

Coordinate with the City of Gig Harbor for a variance to their Minor Arterial
Roadway standard, as a turn lane is not warranted per the HRR 211 analysis.

6. The preliminary plat approval for Division 11 in 2005 explicitly addressed frontage
improvements for the MPC, and for these properties specifically. Finding 13 of the 2005
approval states:

Exhibit Ato Appeal
4909-0329-4604



The applicant will construct the internal plat road to Pierce County private road
standards and the access to the condominium units in accordance with Pierce
County standards. Adequate entering and stopping sight distance exists or will be
made available at the intersection of said roads and Old Stump Drive and Baker
Way. All lots will access onto internal plat roads. [Lots 1-3 of Division 11, Phase 2]
will access onto Baker Way and no lot will have direct access onto Canterwood
Blvd. The plat makes appropriate provision for streets, alleys, and other public

ways.

In addition, Finding 16 of the 2005 approval states:

Issues arose regarding the requirement for sidewalks along Baker Way and
Canterwood Blvd.... In the present case Canterwood streets throughout the MPC
do not have sidewalks. Safe walking conditions are provided by trails.... In the
present case, sidewalks should extend along both sides of Baker Way from
Canterwood Blvd. NW to the western edge of the transmission right-of-way to
provide safe walking access to [Lots 1-3 of Division 11, Phase 2].... The PAC
recommended sidewalks along Canterwood Blvd., but [Lots 1-3 of Division 11,
Phase 2] will not gain access from Canterwood Blvd. and no other sidewalks exist
along said road. The Examiner has added a condition, however, which requires
the applicant to attempt to gain permission to construct a trail along the
transmission line right-of-way. The project makes appropriate provisions for safe
walking conditions.

Moreover, Condition 54 of the 2005 decision states:

The applicant shall construct sidewalks on both sides of Baker Way between its
intersection with Canterwood Blvd. NW and the western right-of-way line of the
Tacoma Lake Cushman transmission line. The applicant shall also explore with
Tacoma Public Utilities the possibility of constructing a pathway near the western
right-of-way line to provide pedestrian access to [Lots 1-3 of Division 11, Phase
2].

7. Mitigation from the 2005 MDNS for the plat included a pro-rata share contribution to the
City of Gig Harbor in the amount of $10,565 for traffic impacts determined through
review of the Transportation Impact Analysis.

8. On January 30, 2026, the Applicant paid $454,320 in Traffic Impact Fees (TIF) to the
County for the project.

B. ALLEGATIONS OF ERRORS

1. Conditions 1 and 2 of the MDNS violate principles of estoppel, latches, and finality in
land-use decisions.

a.

This issue was raised in 2005 and was rejected by the Hearing Examiner in a
final land-use decision. The complete requirements for frontage and road
improvements for Division 11, Phase 2 were decided in that 2005 decision,
and that approval was not appealed. Final land-use decisions must remain

Exhibit Ato Appeal
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intact if not timely challenged under the Land Use Petition Act (LUPA). Chelan
County v. Nykreim, 146 Wn.2d 904, 52 P.3d 1 (2002).

The City of Gig Harbor was aware of and/or involved in the request made during
the 2005 approval process for the improvements that are now incorporated in
Conditions 1 and 2 of the MDNS. That issue was decided by the Hearing
Examiner in 2005 in a ruling/approval that was not appealed by the City or
County and is final. Twenty years have passed since that approval. The Applicant
has reasonably relied on the approval. Given these facts, the City and County
should not be permitted to seek Conditions 1 and 2 of the MDNS, and these
conditions should not be allowed to stand, under principles of estoppel and
latches.

2. Conditions 1 and 2 of the MDNS also violate SEPA under RCW 43.21C.060 and
WAC 197-11-660.

a.

The permitting jurisdiction may exercise its substantive SEPA authority under
RCW 43.21C.060 to impose mitigation measures only to the extent directly
attributable to the identified adverse impacts of a project. RCW 43.21C.060; WAC
197-11-660(1)(d). And the mitigation must be based on adopted written policies
of the agency. WAC 197-11-660(1)(a).

Here, Conditions 1 and 2 of the MDNS are not based on any County code or
written policy, and they are not tied to any specific identified adverse impact of
the applications. Plat approval prohibits direct access onto Canterwood Blvd. and
the Applicant is already required to construct frontage improvements along Baker
Way where access occurs. The traffic analysis for the applications shows no road
limitations that would require improvements based on impacts, so the County
cannot show improvements are required as a result of increased traffic or some
other impact. As such, the conditions exceed the County’s SEPA authority.

In addition to the frontage improvements the Applicant is required to construct
under the plat approval, the Applicant has also paid $454,320 in Traffic Impact
Fees (TIF) for traffic/road impacts from the project. The project’s impacts as to
roads are fully mitigated.

3. Conditions 1 and 2 of the MDNS violate RCW 82.02.020 and the Constitutional
Principles that statute embodies.

a.

Under RCW 82.02.020, no payment or exaction can be required unless the local
government can show it is reasonably necessary as a direct result of the
proposed development or plat. The County cannot show that the improvements
required under Conditions 1 and 2 of the MDNS are necessary due to impacts of
the applications.

Similarly, the US Supreme Court found that an exaction constitutes an
unconstitutional taking in violation of the Fifth Amendment unless the local
jurisdiction can show there is an “essential nexus” between a legitimate state
interest and the exaction imposed and the exaction is “roughly proportional” to
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the impact of the development. Nollan v. California Coastal Comm’n, 483 U.S.
825 (1987); Dolan v. City of Tigard, 512 U.S. 374 (1994). The County cannot
show the required nexus and proportionality.

Notwithstanding the foregoing, the Applicant remains willing to comply with a clarified version of

the plat requirement for a pedestrian/bike trail along the transmission line right-of-way.

Respectfully submitted:

William T. Lynn
WSBA No. 07887

Exhibit Ato Appeal
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EXHIBIT B
Mitigation Determination of Nonsignificance
(MDNS)
Dated January 23, 2026
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%ORKS Tacoma, Washington 98409-7460

PierceCountyWa.gov/PPW Josh Diekmann - Acting Director

January 23, 2026

Contour Engineering, LLC

Attn: Patrick Hopper

PO Box 949

Gig Harbor, WA 98335
patrick.hopper@contourengineeringllc.com

RE: Site Development Permit/Environmental Review: Trailside Apartments
SEPA Application Number: 1049051
Related Application Number(s): 1049031, 1049047, 1049050, 1057714

Dear Mr. Hopper:

Enclosed/attached you will find a Mitigated Determination of Nonsignificance (MDNS) issued
by Pierce County on the above referenced proposal.

The MDNS is also being sent to agencies other than Pierce County Departments that may be
requiring permits for this proposal, in accordance with WAC 197-11-350.

Sincerely,

(AUH

Dan Buhl
Senior Planner

DB:bd
1 Trailside Apartments MDNS-DB.docx

Enclosure/attachment
cc: CW Baker Way, LLC C/O Steve Yester, syester@therushcompanies.com
Reviewing agencies that received Environmental Checklist/site plan on May 9, 2025
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Mitigated Determination of Nonsignificance (MDNS)

Environmental Application Number: 1049051 Project ID Number: 629254
Related Application Number(s): 1049031, 1049047, 1049050, 1057714

Parcel Numbers: 3001200020, 3001200030

Action: Site Development Permit/Environmental Review: Trailside Apartments

Proposal: Site development for the proposed 120-unit Trailside Apartments multifamily
development within Canterwood Division 11.

Location: 5726 & 5730 Baker Way NW, Gig Harbor, SE ¥ of the NE ¥4 of Section 25, T22N,
R1E, W.M., in Council District #7.

Proponent(s): CW Baker Way, LLC

Conclusions of Responsible Official:

The Responsible Official concludes that a Mitigated Determination of Nonsignificance (MDNS)
may be issued for this proposal. This is based upon staff review of the environmental checklist and
attachments, other information on file with Pierce County, and County regulations governing the
project.

Reliance on Existing Plans, Laws, and Regulations

Pierce County has determined that the requirements for environmental analysis, protection, and
mitigation measures have been addressed in the development regulations and comprehensive plan
adopted under Chapter 36.70A RCW, and in other applicable local, state, or federal laws or rules,
as provided by RCW 43.21C.240 and WAC 197-11-158. Pierce County will require additional
mitigation measures under SEPA to address development impacts that are not adequately
addressed in the County’s existing development regulations and comprehensive plan adopted
under Chapter 36.70A RCW, or in other applicable local, state, or federal laws or rules, as provided
by RCW 43.21C.240 and WAC 197-11-158.

Mitigation:

The Responsible Official has determined that the proposal will not have a probable significant
impact on the environment, and an Environmental Impact Statement (EIS) will not be required
under RCW 43.21C.030(2)(c), only if the following conditions are met. This decision was made
after review of a completed environmental checklist, other information on file with Pierce County,
and existing regulations. This information is available to the public on request. These mitigation
measures are based on the Substantive Authority of SEPA as set forth in PCC 18D.40.060 and
shall be implemented by the applicant.



http://app.leg.wa.gov/RCW/default.aspx?cite=36.70A
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Finding:

The proposed 120-unit multifamily residential development will generate additional vehicular,
bicycle, and pedestrian trips along Canterwood Boulevard NW, thereby increasing demand on
the existing transportation system. The current roadway lacks adequate pedestrian and bicycle
facilities to safely accommodate the anticipated increase in multimodal activity associated with
the project.

The required frontage improvements are reasonably related and proportionate to the project’s
direct transportation impacts and are necessary to ensure safe and efficient movement of people
and vehicles adjacent to the site. These improvements will enhance multimodal connectivity,
promote public safety and welfare, and maintain consistency with the City’s public works
standards.

Condition:

1. Half-width frontage improvements along the east side of Canterwood Blvd NW shall be
constructed in accordance with the City of Gig Harbor Public Works Standards for a Minor
Arterial Roadway. At a minimum, improvements shall include an 11-foot travel lane, 5-
foot bike lane, 1.5-foot vertical curb and gutter, a 5-foot planter strip with street lighting,
and a 5.5-foot sidewalk.

2. Coordinate with the City of Gig Harbor for a variance to their Minor Arterial Roadway
standard, as a turn lane is not warranted per the HRR 211 analysis.

3. As stated in the Jan 14, 2026, TIA Response Memo by Heath & Associates, entering sight
distance from Baker Way approach to Canterwood Blvd was not met via field observation.
Entering sight distance shall meet the City of Gig Harbor sight distance standards and will
be verified during plan review. Utility relocation may be required.

4. Install frontage improvements along Baker Way NW to include sidewalk.

5. For mitigation of traffic impacts to Pierce County roadways, the proposed building site
shall pay a traffic impact fee (TIF) pursuant to Pierce County Code. The exact TIF amount
will be determined at the time of application review by Development Engineering for the
building permit and is subject to rates in effect at the time payment is made, there is no
vesting of TIF to the building permit application date.

This Mitigated Determination of Nonsignificance (MDNS) is issued under WAC 197-11-350. The
lead agency will not act on this proposal for 14 days from the date of issue. Comments must be
submitted by close of business on the comment deadline date. The Responsible Official will
reconsider the MDNS based on timely comments and may retain, modify, or, if significant adverse
impacts are likely, withdraw the MDNS. If the MDNS is retained, it will be final after the
expiration of the comment deadline. No permits may be issued, and the applicant shall not begin
work, until the comment deadline has expired and any other necessary permits are issued.



This MDNS is issued after using the optional DNS process in WAC 197-11-355. There is no
further comment period on the MDNS. Appeals must be filed within 14 days of the Issue
Date.

[1  This MDNS is issued under WAC 197-11-350. Comments must be submitted within 14 days
of the Issue Date. Appeals must be filed within 14 days of the end of the comment period.

Responsible Official: Sean Gaffney

Position/Title: Land Use and Environmental Review Manager
Address: 2401 South 35th Street, Room 2, Tacoma, WA 98409
Staff Contact: Dan Buhl, Senior Planner

dan.buhl@piercecountywa.gov | (253) 798-3268

Issue Date: January 23, 2026

o

Responsible Official

Appeal Submittal Information:
Administrative Appeals | Pierce County, WA - Official Website

Note: The issuance of this MDNS does not constitute project approval. The applicant must comply
with all other applicable requirements of Pierce County, federal, and state agencies, and/or the
Hearing Examiner prior to receiving construction permits.

Pierce County Online Permit Information:
https://palsonline.co.pierce.wa.us/palsonline/#/permitSearch/permit/departmentStatus?applPermitld=1049051
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